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STATEMENT OF FACTS.

As there are cross-appeals, the parties will be herein named

as plaintififand defendant according to the title of the cause be-

low.

This action was brought by Edward Blewett against the

Front Street Cable Railway Company upon a penal bond, exe-

cuted by the defendant to the plaintiff in the penal .sum of

Eighteen Thousand ($18,000) Dollars and conditioned that the

North Seattle Cable Railway Compan}' should, within ten (10)

months from the date thereof, con.struct a double tracked cable

railway of a certain gauge and upon a certain route and between

certain termini, therein named, and that it should operate cars

both ways thereon ; this condition is preceded by a recital that

the said Blewett has granted and conveyed certain lots to Jacob

Furth as a part of a bonus given to secure the building of the

cable road mentioned.

After setting out the said bond at length in his complaint,

plaintiff alleges the execution and delivery of the deeds therein

referred to, recites the condition ofsaid bond, avers the perform-

ance thereof on his part, and assigns as a breach of said con-

dition that the said North Seattle Cable Railway Company has

failed to construct said cable railway, or any portion thereof,

within the time or in the manner, or along the route, in .said bond

mentioned, and has failed to operate cars both ways, or at all,

thereon ; and by reason of said facts he avers that the said bond

is forfeited, that he has sustained damages to the full extent of

the penalty thereof, and prays judgment for the sum of Eigh-

teen Thousand ($18,000) Dollars.

The answer of the defendant admits the execution and

delivery of said conveyances to Jacob Furth, but does not admit

the authority of the attorney-in-fact to execute the same in the

name of the principal ; the answer also admits the execution and

delivery of said bond by the defendant ; and likewise admits

that the said North Seattle Cable Railway Company did not

construct a double-tracked cable railway within the time in said

bond named, nor operate cars thereon ; and it denies all the

other material allegations of plaintiffs complaint.
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To said complaint the defendant likewise pleaded an affirma-

tive de^fense which, brief!)' stated is as follows :

That the plaintiff, being the owner of certain real estate in

the suburbs of Seattle and desiring to render the same accessi-

ble, proposed to the defendant that if it would cause a street

railway to be built and operated along the route mentioned in

plaintiff's complaint to the outlet of Lake Union in Dennj'^ &
Hoyt's Addition to the City of Seattle, he would contribute the

lots in said complaint mentioned as a bonus and inducement to

the defendant to procure the construction thereof ; that the ter-

ritory along said proposed route being new aud undeveloped,

and the profits to be derived from such an enterprise not being

sufficient to justify the constructioji and operation of said road,

the defendant informed plaintiff that if a sufficient bonus or

subsidy could be secured to warrant the construction and opera-

tion of said road, it would in consideration of such bonus or

subsidy, undertake to secure the construction and operation

thereof; that plaintiff thereupon agreed to give the lots men-

tioned in plaintiff's complaint as a portion of said bonus, and,

in pursuance thereof, conveyed the same to Jacob Furth, a dis-

creet and suitable person, who was to hold said property in

trust for the parties concerned therein ; that in event the said

bonus was not secured and said cable road not built within ten

(id) months from said time, then said Furth was to reconvey

said property to said plaintiff", but that if the whole of said

bonus or subsidy was secured and said cable railway construct-

ed, as aforesaid, then said lots, so conveyed as plaintiff's por-

tion of said bonus, should inure to said Railway Company and

become the property thereof, all which matters and things were

fully understood and agreed between the parties at the time of

the execution of said deeds ; that, in pursuance of the afore-

said agreement and for the protection of the plaintiff, in event

the full amount of said subsidy was secured, the said defendant

executed the bond aforesaid and delivered the same to plaintiff;

that a sufficient subsidy to justify the construction and opera-

tion of said line of cable railway was not secured, and that the

said Cable Railway Company, by reason thereof, did not under-

take the building of said railway within said time and did not

earn or become entitled to said bonus ; that, accordingly, said



Jacob Furth tendered to said plaintiff a re-conveyance, of said

lots in the same condition, as to title and otherwise, as when

deeds thereto were received by him, but plaintiff refused to ac-

cept such re-conveyance ; that plaintiff had at all times full

notice that the amount of said subsidy was not secured.

A demurrer to said affirmative defense was sustained bj' the

court and this presents one of the questions involved herein.

The defendant likewise pleaded, in mitigation of damages,

that since the commencement of this action the said North

Seattle Cable Railway Company had constructed and operated

a portion of said cable railway along the route and according

to the gauge mentioned in said bond, commencing at the ter-

minus of the Front Street Cable Railway, the portion so con-

structed being about one-half mile in length.

The plaintiff in the course of the trial of said cause was

permitted, over the objection of the defendant, to amend his

complaint by inserting a paragraph in which he avers that the

onl}' actual consideration of the deeds mentioned in said com-

plaint was the making and delivery ofthe bond sued upon, and

that the actual consideration of said bond w^as the making and

delivery on the part of the plaintiff of the said deeds. This

amendment was made and allowed as a basis for the introduc-

tion of testimony of the facts therein pleaded, for the purpose

of establishing plaintiff's measure of damages, and the allow-

ance thereof, as well as the allowance of the proof in support

thereof, presents another of the questions involved herein.

The defendant, for the purpose of answering said amend-

ment, filed amended answer denying the matters stated in said

amendment and reviewing the affirmative defense hereinbefore

set forth ; and the court again sustained a demurrer thereto.

The facts developed upon the trial, as .shown by the record,

are, briefly stated, as follows :

The plaintiff, at the time of the execution of the bond in

controversy, owned several hundred lots in Denny & Hoyt's

and Evan & Blewett's Additions to Seattle, which are situated

about two (2) miles, or upwards, from the terminus of the

Front Street Cable Railway, and covered with timber. (Re-

cord, page 30-33)-

The property owners along the route of the cable railway
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mentioned in the bond in suit proposed to contribute a subsidy

of sixty thousand ($60,000) dollars, and, upon the understand-

ing that such an amount of subsidy should be raised, the de-

fendant undertook to secure the construction of said cable rail-

way ; only about thirty thousand ($30,000) dollars of said

subsidy, however, being in fact raised. (Record, page 37).

Sometime before it was ascertained that the whole of said

subsidy could not be raised the plaintiff executed and deliv-

ered the two (2) deeds, referred to in plaintiff's complaint, to

Jacob Furth who testified that the said deeds were given

him in trust for all the parties concerned
;
(Record, page 25)

and that he held these deeds in trust for the North Seattle

Cable Railway Company and for the parties that executed

them. (Record, page 26). The bond in suit was likewise

executed and delivered by defendant about the same time.

The defendant below is an entirely separate and distinct cor-

poration from the North Seattle Cable Railway Company,
though many of the stockholders in each were at that time

the same persons. (Record, pages 26, 27, 37).

The defendant had no interest in the starting of said road

and was a guarantor merely in the bond in suit. (Record,

page 26).

Other subsidy-deeds of lots were executed and bonds, simi-

lar to the one in sviit, were given ; the understanding with the

parties executing the deeds being that the land should be re-

conveyed in the event of the failure of the subsidy, and this

has been done with all except the plaintiff. (Record, page

25)-

No portion of the cable railway in question was constructed

within the time limited in the bond.

Since the commencement of the action, however, the said

North Seattle Cable Railway Company has constructed from

the terminus of the Front Street Road, on Depot Street, to

Bradley Street, along the route mentioned in said bond, being

a distance of about one-half mile. This is as far as the streets

of the city are yet graded. (Record, page 36.)

The court allowed the proof of the value of the premises

conveyed by plaintiff to Furth, both at the date of the execu-

tion of the deeds and at all times thereafter, up to the com-
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mencement of the action; said proof, which was in the form

of a stipulation, showed the value of said lots at all said times

to be the sum of eighteen thousand ( $18,000) dollars.

To this testimony the defendant objected as not aflfording a

proper measure of damages and this presents another of the

questions involved herein.

SPECIFICATION OF ERRORS.

The court erred in sustaining the demurrer of plaintiff to

the first affirmative defense set forth in the original answer of

the plaintiff in error herein.

II.

The court erred in admitting in evidence the deeds marked
Exhibits A and B, respectively, purporting to convey certain

lots in the City of Seattle to Jacob Furth and in over-ruling

the defendant's objection thereto, that the same do not con-

form with the allegations of the complaint and that there is

no proof of the due execution thereof or authority on the

part of the person purporting to sign the same, as attorney-in-

fact for the wife of the plaintiff.

III.

The court erred in permitting defendant in error, to amend
his complaint so as to allege that the bond sued on was the

sole consideration for the deeds, Exhibits A and B, and the

deeds were the sole consideration given for said bond, over the



objection of the defendant, for the reason that the same afford-

ed no proper basis for proof of damages herein.

IV.

The court erred in sustaining the demurrer of defendant in

error to the first affirmative defense set forth in the amended

answer of plaintiff in error, filed herein, pending the trial of

said cause.

V.

The court erred in over-ruling the objection of plaintiff in

error to the interrogatory propounded to the witness, Blewett,

to-wit: " What did you give for that bond referred to as Ex-
hibit C," on the ground that the same was irrelevant and im-

material; and in permitting witness to answer that he gave

the sixty (60) lots referred to in the deeds, Exhibits A and B.

VI.

The court erred in over-ruling the objection of plaintiff in

error to the following question propounded to the same wit-

ness, to-wit, " What actual consideration did you receive for

these deeds,
'

' on the ground that the same was irrelevant and

immaterial, and in permitting the witness to answer that he

received therefor the bond in suit.

VII.

The court erred in over-ruling the objection of plaintiff in

error to the following question propounded to the same witness,

to-wit, "State whether or not you received any other consid-

eration for the making and delivery of the deeds referred to,

than the bond referred to," on the ground that the same was

immaterial; and in receiving the answer of the witness there-

to that he did not.

VIII.

The court erred in over-ruling the objection of plaintiff in

error to the question propounded to the same witness, as fol-

lows: " State whether or not you were, at the date of the de-

livery of the deeds and receiving the bond in question, the



— 8 —

owner of any lots in Evans & Blewett's Addition to the City

of Seattle, or in Denny & Hoyt's Addition to the City of Se-

attle, covered by these deeds, marked Exhibits A and B," on

the ground that the same was irrelevant and immaterial; and

in receiving the answer of the witness thereto, in the affirma-

tive.

IX_

The court erred in permitting the witness Blewett to testifj'

to the number of lots owned by him in the additions referred to

in the deeds, Exhibits A and B, at the making of the bond in

question, and at the expiration of the ten (lo) months named

therein, over the objection of plaintiff in error that said testi-

mony was irrelevant and immaterial.

X.

The court erred in permitting the witness Blewett to testify

that Evans & Blewett's Addition lies within a block and a

half of the projected line of the cable railway in question, and

that said cable raihvay runs part way through Denny & Hoyt's

Addition to the Cit}^ of Seattle and terminates in said addition,

over the objection of plaintiff in error that said testimony was

irrelevant and immaterial.

XI.

The court erred in permitting the witness Blewett to testify

that Evans & Blewett's Addition lies about a mile and a half

and Denny & Hoyt's Addition a mile and a quarter beyond the

point to which the cable road in question has thus far been

built, over the objection of the plaintiff in error that said testi-

mony was irrelevant and immaterial.

XII.

The court erred in admitting in evidence plaintiff's Exhibit

D, to the effect that the lots described in the deeds. Exhibits

A and B, were at all times from the date of said deeds up to

the time of trial, worth the amount of the consideration there-

in named, to-wit : Eighteen thousand dollars (^18,000.00),

over the objection of plaintiff in error that said testimony was

irrelevant and immaterial.
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The court erred in over-ruling the motion for a new trial,

filed in said cause, by plaintiff in error, for the reasorutherein

stated, that is to say, error in the assessment of the amount of

recovery- , insufficiency of the evidence to justify the findings

and that said findings are against the law, and error in law

occurring at the trial and excepted to at the time b}' the de-

fendant.

XIV.

The court erred in making and entering in said cause the

fifth finding of fact? for the reason that the matters and things

therein found by the ccurt were incompetent, irrelevant and

immaterial, and at variance with the written terms of the bond
in suit.

XV.

The court erred in that portion of the seventh finding of fact?

filed herein, wherein he finds that the said bond or writing

obligatory has become and is whollj- forfeited, for the reason

that said finding is incompetent, irrelevant and immaterial,

and embodies a conclusion of law.

XVI.

The court erred in the eighth finding of fact? filed herein,

for the rea.son that the matters therein found were incompetent,

irrelevant and immaterial, and constituted no legal measure of

damages.

XVII.

The court erred in the ninth finding of fact? filed herein, for

the reason that the same and the matters and things therein

found were incompetent, irrelevant and immaterial, and con-

stituted no legal measure of damages herein, and for the furth-

er rea.son that the same involves an erroneous conclu.sion of

law.

XVIII.

The court erred in the eleventh finding of factf filed herein

for the rea.son that the same is indefinite and uncertain.
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XIX.

The court erred in the twelfth finding of fact? filed herein,

for the reason that the same is indefinite and uncertain.

XX.

The court erred in the first conclusion of law, made and

filed herein by the court, for the following reasons, to-wit

:

1. The same does not correctly announce the rule of dam-

ages herein.

2. The same is not in accord with the proper legal measure

of damages herein.

3. The same is inconsistent with the allegations of the

plaintiff's complaint.

4. The same is not authorized by the facts found.

XXI.

The court erred in entering judgment herein in favor of de-

fendant in error, for the full penalty of the bond sued on, to-

wit : eighteen thousand dollars ($18,000.00) for the reasons

following, to-wit :

1. The said penalty was not the legal measure of damages

herein.

2. The said judgment does not fix the damages arising

from breach of the bond as such, upon the payment wdiereof

the penalty of the bond shall be satisfied.

3. The said judgment was contrary to the tenth finding of

facts.

4. The judgment is not supported by anj^ competent evi-

dence.

5. There were no facts found by the court upon which said

judgment could lawfully be awarded.



BRIEF AND ARGUMENT.

The errors assigned will be discussed as nearly as practica-

ble in the order in which they are set forth in the Specifica-

tions of Errors. This may not be the most logical, but it will

doubtless be found the most convenient course.

We contend that the court erred in sustaining the demurrer

of the plaintiff to the first affirmative defense, set forth in the

answer of defendant. This defense may have been technical-

ly imperfect in certain particulars and perhaps would have

been venal to a motion assailing portions of it ; but it seems

to us that the answer, as a whole, constituted a good defense to

plaintiff's action. The defense was not in any sense technical

or lacking in merit. The demurrer admits everything well

pleaded therein and, unless it can be said that no defense could

be proven thereunder which would not necessarily alter or

vary the terms of the written obligation sued upon, it should

certainly have been permitted to stand.

The plaintiff in this action seeks to recover against the de-

fendant upon a penal bond conditioned that another corpora-

tion shall do certain acts therein mentioned. This bond con-

tains a recital before the condition to the effect that the obligee

has conveyed certain lots by deed to Jacob Furth as a part of

a bonus to secure the building of the cable road, mentioned in

the condition or covenant. The plaintiff pleads not only the

execution and deliver}- of the bond, but al.so the excution and

delivery, on his part, of the deeds.

The execution and delivery of the deeds and the bond are

simply a part-performance of some precedent agreement.

They do not purport to contain that agreement, and hence a

plea setting forth such agreement does not necessarily vary or

alter the terms of the instrument sued on.

Trayer vs. /feeder, 45 Iowa, 272.

Winchester & P. R. R. Co., vs. Broomall, 3 Atlantic

Reporter, 4J^, (Penna.)

It is a well 5^SSS3- rule that simulaneous contracts, one

oral and one written, may be shown.

ula
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Bishop on Contracts, Sec. 167.

It is likewise proper to show that the bond in controversy

was to take effect only upon a condition not 3'et fulfilled.

Bishop on Contracts, Sec. 170-173.

Jtiillard vs. Chaffee, 92 New York, 535.

The demurrer admits everything that by reasonable intend-

ment may be inferred from the language of the pleader. Un-

der its answer defendant could certainly show that the North

Seattle Cable Railway Company was to build the cable road in

question only upon the condition that a stated subsidy

was raised , such subsidy being necessary to justify the em-

barkation of the requisite capital in the enterprise ; that the

plaintiff executed the deed in question to a third person as the

portion which he was willing to contribute to such subsidy

because of the benefit he expected to derive to his remaining

lots by reason of the construction of the road ; that the bond

in question was executed as a guaranty that the undertaking

of the North Seattle Cable^^oad would be carried out, the

consideration thereof being/t several conveyances and agree-

ments of the plaintiff and the said Cable Railway Company
;

that in case the requisite bonus was not raised and the cable

road not built the trust created b^^ the conveyances to Furth

would fail and the property was to be rcconvejed to the gran-

tor ; that the requisite bonus was not in fact raised, and hence

that the North Seattle Cable Railway Company neither did

construct the road in question, nor did it, or this defendant,

become obligated under said agreement so to do ; and, finally,

that the said trustee had offered to re-convey the said prop-

perty to plaintiff and was still ready and willing so to do.

It may be proper to remark here that the proofs admitted in

evidence, notwithstanding the ruling on the demurer, practi-

cally 4©. establish all the foregoing facts. (Record, pages 25,

26, 27, 37).

The defendant could be made liable on said bond only in the

event the North Seattle Cable Railway Company was in de-

fault for failing to construct the cable road in question. That

company was not in default because it was under no obliga-

tion to build the road until the required subsidy was raised.
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An examination of the bond itself will disclose that the de-

fense urged by this defendant neither alters or varies the terms

of the bond, nor in anywise destroys its force and effect. The
recital which precedes the condition of the bond states that

the plaintiff granted and conveyed "those certain forty (40)

lots situated in Denny & Hoyt's Addition to the City of Seat-

tle, and those certain twenty (20) lots situated in Evans &
Blewett's Addition to the City of Seattle " to Jacob Furth. It

is a recognized rule of construction that the condition of a

bond is to be interpreted in the light of the recital preceding it

and that such recital is conclusive upon the parties.

Benyiehan vs. Webb, 6 Iredell, 57.

,
Bell vs. Bnien, ist Howard, 169.

Bank vs. IVillard, 10 N. H., 210.

Murfree on Official Bonds, Sec. 132.

In Bell vs. Brneti, supra., it is said: " The general rule is

well settled in controversies arising on the construction of

bonds, with conditions for the performance of duties, preceded

by recitals, that where the undertaR:ing is general, it shall be

restrained and its obligatory force limited within the recitals."

The deeds them.se]ves disclose that the conveyance was to

Jacob Furth personally without any designation of trust what-

ever. The consideration which induced the execution of these

deeds was the benefit plaintiff expected to derive from the con-

struction of the cable road. As Jacob Furth was a third per-

son and did not furnish an^- part of this consideration it is com-

petent to show by parol that he held the title in trust.

/ Perry on jyusts. Sec. 125, 137, (4th Ed).

Moreover, it also appears in the bond that said property was
deeded to Furth as a part only of a bonus given to secure the

building of the cable road. It necessarily follows, therefore,

that the parties in this ^instrument fully understood that a cer-

tain stated bonus was to be raised before the North Seattle

Cable Railway Company should become obligated to build said

cable road, and that the property conveyed by the plaintiffwas
only a portion of said bonus. Hence to plead and prove what
was the real understanding between the parties in respect to the
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subsidy necessary to secure the cons'.ruction of said road, does

not alter or vary the bond, but simply sets forth an agreement

recognized by it, and with reference to which it was executed,

but which it does not in terms purport to state.

Nur does this in any wise impair, much less destro}-, the full

force and virtue of the bond. It was, of course, expected when
this property was conveyed to Furth that the requisite bonus

would he raised. If this expectation had been realized it would

then have been the duty of the North Seattle Cable Railway

Company to have built a double track cable road of a standard

gauge upon the designated route and throughout the entire dis-

tance from Depot Sireet to the outlet of Lake Union, within

ten (lo) months, and to have continued to operate cars both

ways thereon. For its failure to perform its duty in any of the

above particulars, the defendant would have been liable to

plaintiff upon the bond in controversy for the damages suffered

b}^ him because of such failure.

Since, however, the bonus was not raised, the North Seattle

Cable Railway Companj' could not build and operate this road

without grave loss. The failure to raise said subsidy being due

to no fault on its parts, it was under no obligations lo hazzard

its capital in such an undertaking.

To permit the defense tendered, therefore, imposes no hard-

ship or loss upon the plaintiff; to deu}^ it, works a rank injus-

tice upon this defendant. The defendant is not entitled to,

nor can it demand from the trustee, a conveyance of the prop-

ert3\ But even if, after responding to plaintiff in damages, it

might, by proper proceedings, acquire said property, the conse-

quences would be scarcely less harsh. Its effect would be to

compel the defendant, a corporation organized for the purpose

of operating a street railway, to become an involuntary pur-

chaser of real estate, and to pav cash therefor.

What is said above is applicable alsc),the Fourth Assignment

of errors.

II.

As the court below appears to have entertained the view that

the bond in question must be construed and enforced, without

reference to the circumstances surrounding its execution, and
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without a consideration of anj- extrinsic facts, it now becomes

necessary to review the proceedings had upon the trial to de-

termine whether this view of the law was consistently followed,

and whether a proper measure of damages was applied. In de-

termining these questions a few general observations may be of

assistance : Since the enactment of 8 and 9 William III, C. 2,

Sec. 8, the rule formerly applicable in law courts, in actions

upon penal bonds, has undergone a complete change. This

statute virtually applies to the law courts the rule formerl}- re-

cognized and enforced in equity. Since that time, in actions at

law upon penal bonds, breaches of the conditions are assigned

and the damages arising out of such breaches may be pleaded

and proven, and a recovery had therefor in such actions, not to

exceed the penalty named in the bond. It was stated by Baron

Parke, in Beckham vs. Drake, 2, H. L., 579, 629, "that statute

in effect makes the bond a security o?ily for the damages really

sustained."

The same principle seems to have been recognized in the

adoption of Sec. 961' of the Revised Statutes of the United

States.

The sum named in the bond in questian, to-wit. Eighteen

Thousand ($18,000) Dollars, is designated as a penal sum. The
general rule now recognized in this country is to treat the sum
expressed in a bond, as a penalty or security for the perfor-

mance of the condition under-written, and not as liquidated

damages.

BigJiall vs. Gould, 119 U. 8.498.

Davis vs. Gillett, 52 N. H. 129.

2 Sedgcwick on Measure of Damages (7th Ed.) 259 n.

The bond in question is one under a certain penalty which

stands as security for the performance of certain work within

a limited time ; and such penalty is not to be construed as

licjuidated damages.

Tayloe vs. Sa?i/ord, 7 Wheat., 13.

The true thing in issue, therefore, in this ca.se is quantum

damnjficatus.

Beers vs. Shannon, 73 N. Y., 303.
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Dole vs. Moidton, 2 Johns, Cas., 205,

Linden vs. Lake, 6 Iowa, 169.

It may be proper to here remark that the bond in question

was executed by the defendant as any other simple contract

would be executed by it ; that is, it was not, strictly speaking,

under seal. This however, it is apprehended, is wholly im-

material, inasmuch as, by the law of the State of Washington,

private seals are abolished. Section 1427, Vol. i, Hilts

Code, is as follows :
" The use of private seals upon all deeds,

mortgages, leases, bonds, and other instruments, and contracts

in writing, is hereby abolished, and the addition of a private

seal to any such instruments or contract in writing, hereafter

made, shall not affect its validity or legality in any respect."

This statute was adopted Febuary 2nd, 1888, and took effect

immediately.

III.

The plaintiff appears to have framed his complaint in the

first instance in recognition of the foregoing principles. Upon

the trial, however, realizing that it would be impossible for him

to prove damages equal to the full amount of the penalty, under

the ordinary rule of damages, he sought to show that the con-

sideration expressed in the deeds and the value of the property

conveyed, to-wit, eighteen thousand ($18,000) dollars, was the

proper measure of his recovery ; and to support this theory he

attempted to prove that the sole consideration for the execution

and delivery of the deeds was the making of the bond, and vice

'versa. (Record, page 28.) This evidence was excluded upon

the objection of the defendant, and thereupon the plaintiff asked

and obtained leave to amend his complaint so as to admit

said proof. To the allowance of this amendment the defendant

at the time duly excepted ; and when said proofs were offered

under said amendment, the defendant renewed its objections,

which were overruled by the court. (Record, pages 28 and 29.)

These several rulings of the court are assigned as errors in the

Third, Fourth, Fifth, Sixth and Sevent^i Assignments, and, as

they present the same questions, may be considered together.

That these rulings of the court were manifestly erroneous is

apparent from the following considerations :
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First. It was a departure from the theory adopted by the

court in ruling upon the demurrer to defendant's afl&rmative de-

fence.

Second. It altered and varied the express terms and con-

ditions of the bond. It was not an attempt to show a condi-

tion precedent; nor yet to .'•how a separate and distinct parol

agreement. By this amendment and the proofs received in

support of it the real consideration inducing the execution,

both of the deeds and of the bond, was varied. From the

recitations of the bond it appears, conclusively, that the con-

sideration which moved the plaintiff to convey the property

named in the deeds, as a part of the bonus, was to secure the

building of the cable road in question. It likewise appears

from the bond that the sole consideration for its execution

was the agreement of the North Seattle Cable Railway Com-
pany in respect to the building of said cable road. That con-

sideration was sufficient to support the bond.

Indeed, so far as the bond itself discloses, the defendant

neither received the deeds in question nor was it named as

grantee or beneficiarj- therein. It was simply a surety under-

taking that another corporation would build and operate said

road

.

Third. It was not necessary for plaintiff to plead or prove

a consideration for the execution and delivery of the bond in

order to support miction. The bond itself imported upon its

face a sufficient consideration to sustain it. Nor was it proper

for the plaintiff to plead or prove a consideration different

from that imported upon the face of the bond. By so doing

he varied its terms, injected into it new and different elements,

and enlarged the liabilit}' of defendant thereunder upon the

thee -y of damages adopted^ by the court.

Fourth —One of the apparent purposes of said amendment,
and the proofs irj^duced in support thereof, was to convert the

penalty named in the bond into -tfaft liquidated damages ; and
this was the logical result which followed therefrom. This
being true, the consequence was to convert the obligation of

the defendant from a security merely, into one for the payment
of a sum certain. That this was prejudicial error is manifest

from the authorities heretofore cited.



Fifth—Another manifest purpose of the aforesaid plea and

proofs was to establish the measure of the plajntiiTs recovery

herein. Neither the consideration expressed in the deeds nor

the value of the property described therein afforded the true

measure of his damages. The property was given on the plain-

tiff's part for the purpose of securing the construction of the

cable road in question. The consideration or inducement

which lead to the execution of these deeds was the benefit he

expected to derive from the construction of that road. This

benefit, namely, the value of the thing to be done, was the

measure of his damages.

Bolster vs. Post, 57 Iowa, 700.

Such damages might be more or less than the value of the

property conveyed. Where the consideration for the convey-

ance of property, is in whole or in part, the undertaking of an-

other to perform some condition, or do some stated act, the

measure of the plaintiff's recovery in an action for a breach is

the direct and proximate benefits he would have derived from

the performance of such undertaking.

2nd Warvelle 07i Vendors, 964.

Var?ier vs. St. L. & C. R. R. Co., 55 Iowa, 677.

Westchester & P. R. R. Co., vs. Broomall, 3 Atlantic Re-

porter, 445.
•

In interpreting a bond for the purpose of ascertaining either

its meaning or the measure of damages recoverable under it,

the surrounding facts, as they existed at the time of its execu-

tion, are to be taken into consideration.

Griffiths vs. Hardenbergh, 41 N. Y., 469.

Judge vs. Ordway, 23 N. H. 198.

By the deeds in question plaintiff conveyed forty (40) lots

situated in Denny & Hoyt's Addition, and twent}^ (20) lots

.situated in Evans & Blewett's Addition to the City of Seattle.

He owned at that time a large number of other lots in each of

these additions. It was the benefit he expected to derive to

the remaining lots by the construction of the cable road in ques-

tion which induced him to give the sixty (60) lots as a bonus.

The damage he suffered, therefore, if any, was the additional
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value which the advantages of the cable road would have given

his remaining lots. •

lVatterso7i vs. R. R. Co., 74 Pa., 208.

Louisville R. R. Co. vs. Sumner, 106 Ind., 55.

Nor can it be said that such damages are not susceptible of a

fair and proper admeasurement ; indeed, it affords the measure

in an infinite variety of damage cases. The rule is so

familiar to the mind of the court as not to require further cita-

tion of authorities.

IV.

When the plaintiff offered in evidence the deeds, Exhibits A
and B, defendant objected on the ground that there was no

proof of the due execution thereofor of the authority of the per-

son purporting to sign the same as Attornej^-in-fact for the wife

of the plaintiff. (Second Assignment of Errors.) If these Ex-
hibits are material, it must be upon the theory that the con-

sideration named therein as the value of the property conveyed

was the measure of plaintiff's recovery, as contended by him.

Upon this theory it became necessary for him to show that

these deeds in fact operated to convey the title to the said lots.

If this theory be adopted by this court, it must be held that the

above objection was well taken, no authority of the alleged At-

torney-in-fact having been shown.

Sone vs. Palmer, 28 Mo. 539.

V.

The Eighth, Ninth, Tenth and Eleventh Assignments of

Errors relate to the introduction of the testimony with respect

to the other property owned \>y the plaintiff along the route of

the proposed cable road. This testimony was admitted over the

objection of the defendant that the same was irrelevant and im-

material. These objections were made solely upon the theory

that by the plaintiffs amended complaint he was .seeking an

entirely diflferent measure of damages. In the form in which
plaintiff has been permitted to wage his action by the amended
complaint this testimony was doubtless both irrelevant and im-

material ; though in a proper form of action it would afford both
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material and competent proof by which to measure his damages.

The error is perhaps without prejudice, though the assignments

serve to show the erroneousness of the theory upon which the

cause was tried below.

VI.

By the Twelfth Assignment is urged the error of the court in

admitting in evidence Exhibit D. to the effect that the lots de-

scribed in the deeds in question were at all times from the date of

said deeds, up to the commencement of the action, worth the

amount of the consideration therein named. From what has

already been said, it is apparent that this testimony was wholly

immaterial. The value of these lots does not afford any proper

measure of damages in an action upon a penal bond to recover

for the breach of the condition under-written.

VII.

Defendant contends that the court erred in overruling its

motion for a new trial. (Thirteenth Assignment of Errors.)

This motion was based upon the statutory grounds. As the

ruling of the court on this motion involves the same questions

elsewhere presented in this brief, it is unnecessary to here re-

peat the reasons in support of defendant's contention.

VIII.

In the Fifth finding of fact the court found that the true and

only consideration of the deeds executed by the plaintiff was the

making and delivery of the bond in question, and that the

actual consideration of said bond was the making and delivery

on the part of the plaintiff of said deeds. This finding the

defendant assigned as error. (Fourteenth Assignment.) It is

clearly a contravention of the express language of the bond it-

self. We have heretofore sufficiently disclosed the errors under-

lying this finding in the Fourth sub-division of this argument.

IX.

In the Eighth finding of facts the court determines that the

value of the property conveyed by the plaintiffwas the respective

amounts named in the deeds at all the times from the date of
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said deeds uj) to the commencement of plaintiiTs action. This

finding is complained of by the Sixteenth Assignment. The
error has heretofore been sufficiently pointed out in the discus-

sion of the admission of testimony upon the same subject.

X.

The ninth finding of fact made by the court forcibly illus-

trates what has been heretofore said upon the subject of the

measure of damages in this action. The court here finds that

the plaintiff has suffered damage by the breach of the condi-

tion of said bond "to the extent of the reasonable value of

said property for said deeds whereof said bond was the true

and only actual consideration as hereinabove found, to-wit,

the sum of $18,000." The very language of the finding suffi-

ciently discloses the error of the theory upon which it pro-

ceeds, when reference is had to the terms of the bond.

Suppose at the expiration of the ten (10) months named in

the bond a double track cable railway had been constructed

and put in operation over the route designated through the

Evans & Blewett Addition only! The bond would certainly

have been forfeited, because the North Seattle Cable Railway-

Company would have failed to comply fully with the condi-

tions thereof. The forfeiture would have been none the less

complete, and plaintiff's remedy none the less definite and cer-

tain because of the partial performance; but clearly, it could

not be contended that the measure of plaintiff's recovery was

the consideration expressed in the deeds or the value of the

property conveyed thereby.

Or, suppose that a double track cable road had been con-

structed from Depot Street to the outlet of Lake Union and

through the Additions named, but upon a different route !

Again, the bond would have been forfeited, because the con-

ditions thereof would not have been complied with ; and the

plaintiff would as clearly be entitled to his remedy. But who
would contend that the value of the property was the measure

of plaintiff's damages?

Or yet, again, suppose a single track, instead of a double

track, had been constructed, over the entire route proposed,

and in every other respect in compliance with the terms of the
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bond! Still the bond would have been forfeited and plaintiff

entitled to recover his damages; and, again, it is equally clear

that the measure of the recovery would not be the value of

the property conveyed.

In any of the above ev^ents the measure of plaintiff's re-

covery would be the difference between the value to plaintiff's

property of the thing to be done and the value to the same

property of what was, in fact, done. In case of an entire fail-

ure to perform the condition of the bond the principle of com-

putation is the same and the damages no more diflScult to as

certain or measure.

XI.

The eleventh and twelfth findings of fact are too indefinite

and uncertain. They cannot, therefore, aid the plaintiff in

sustaining his judgment.

XII.

The first and only conclusion of law% found by the court,

clearly illustrates the contention of the defendant, that the en-

tire theory upon which the cause was tried in the court below

was erroneous. It is there found that " the plaintiff is entitled

to recover from the defendant upon the said bond of the de-

fendant, as plaintiffs damages, by reason of the breach of the

condition of said bond, hereinabove found, the reasonable

value of the plaintiff's property * * * to-wit : the sum of

$18,000." This conclusion is erroneous for each of the reasons

stated in the Twentieth Assignment of Errors.

XIII.

In its last assignment of errors the defendant urges that the

court erred in entering judgment in favor of the plaintiff for

the full penalty of the bond sued on for the five reasons there-

in given. That each of these objections is well taken must

already be sufficiently apparent. Any further argument

thereon would be a needless repetition.

XIV.

In plaintiff's cross-appeal it is urged that the court erred in
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not allowing interest upon the damages assessed, beyond the

penalty of the bond. As no opportunity will probably be

afforded to file herein a reply-brief, it is perhaps advisable to

meet this contention at this time.

Where a bond is executed for the payment of money only,

we understand the rule to be that interest may be allowed in

excess of the penalty. Where, however, the penalty of a

bond is conditioned simply for the performance of certain cov-

enants, therein named, the penalty stands as security merely

and limits the liability of the obligor to the amount of such

penalty. In such case the interest cannot be recovered in ex-

cess of the penalty.

Lyon vs. Clark, 8 N. Y. , 148.

Clark vs. Bush, 3 Cowen, 151.

Lawrence vs. U.S., 2 McLean, 587.

Brown vs. U. S., 5 Peters, 385.

Frayer vs. Little, 13 Mich., 195.

State vs. Sandusky, 46 Mo., 377.

Respectfully submitted,

HUGHES, HASTINGS & STEDMAN,
Attorneys for Defendant Front Street

Cable Wy Co.




